IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT KANSAS CITY

STATE OF MISSOURLI, ex rel.
JEREMIAH W. (JAY) NIXON
Attorney General,

Plaintiff,
V.

CONSUMER PROMOTIONS, INC.,
A Missouri Corporation;

JAMES P. RIGSBY,
A Missouri resident,
In his individual and official
capacities;

JEFF CRISWELL,
A Missouri resident,
In his individual and official
capacities;

THE CONSUMERS TRUST;

RICHARD CAPLAN,

In his official capacity as Trustee

and in his individual capacity;

WESLEY HARRISON,

In his official capacity as Trustee

and in his individual capacity;

DENNIS BONLEY,

In his official capacity as Trustee

and in his individual capacity;

ANDREW DAVIS,

In his official capacity as Trustee

and in his individual capacity;

ADRIAN ROMAN,
Sole shareholder
of Eurofinance S.A.;
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EUROFINANCE S.A., )
A British Virgin Islands Company;)
)
ROBIN M. WERTHEIMER,
A New York resident,
In her official capacity
as Trust Administrator and
in her individual capacity;

and

AARON J. RACINE,
A Kansas resident,
In his official capacity
as Trust Administrator and
in his individual capacity;

Defendants.
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Private Process Servers Requested.

SERVICE OF PROCESS:
Consumer Promeotions, Inc.
Serve: Jeff Criswell
Registered Agent
1451 S.W. 150 Highway
Lee’s Summit, MO 64082
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James P. Rigsby (Official Capacity))
President, Consumer Promotions, )
Inc. )
660 S.E. Bayberry Lane, Suite 105 )
Lee’s Summit, MO 64063

)
)
James P. Rigsby (Individual )
Capacity) )
1510 N. Kurzweil Road )
Raymore, MO 64083 )
)
)
)
)
)

Jeff Criswell (Official Capacity)
Consumer Promotions, Inc.

660 S.E. Bayberry Lane, Suite 105
Lee’s Summit, MO 64063



Jeff Criswell (Individual Capacity))
1451 S.W. 150 Highway
Lee’s Summit, MO 64082

The Consumers Trust
Administration Address

1001 E. 101* Terrace

Suite 170

Kansas City, MO 64131-3368

Richard Caplan

Caplan Solicitors

2 Hobbs House

Harrovian Business Village
Bessborough Road
Harrow HA1 3EX

United Kingdom

Wesley Harrison

Caplan Solicitors

2 Hobbs House

Harrovian Business Village
Bessborough Road
Harrow HA1 3EX

United Kingdom
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Dennis Bonley
Davis Bonley Chartered )
Accountants & Registered Auditors)
Northside House )
Mount Pleasant

Barnet

Hertfordshire EN4 9EE
United Kingdom

Andrew Davis
Davis Bonley Chartered )
Accountants & Registered Auditors)
Northside House )
Mount Pleasant )
Barnet )
Hertfordshire EN4 9EE )
United Kingdom )
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Eurofinance S.A.

2 Hobbs House

Harrovian Business Village
Bessborough Road
Harrow HAI 3EX

United Kingdom

)

)

)

)

)

)

)

Adrian Roman )
2 Hobbs House )
Harrovian Business Village )
Bessborough Road )
Harrow HAI 3EX )
United Kingdom )
)

)

)

)

)

)

)

)

)

)

)

)

Robin M. Wertheimer (Official
Capacity)

225 Broadway, Suite 1201

New York, NY 10007

Robin M. Wertheimer (Individual
Capacity)

228 W. 71* Street

Apartment 7G

New York, NY 10023

Aaron J. Racine (Official Capacity))
1001 E. 101* Terrace
Suite 170

Kansas City, MO 64131

Aaron J. Racine (Individual
Capacity)

7144 Springfield

Prairie Village, KS 66208.

)
)
)
)
)
)
)
)

PETITION FOR INJUNCTION, RESTITUTION, CIVIL PENALTIES,
AND OTHER RELIEF

COMES NOW the State of Missouri as Plaintiff in this action, by and through its Attorney

Generd Jeremiah W. (Jay) Nixon, and states as follows:



INTRODUCTION

The ConsumersTrust isan Englishtrust that offers and administers the* Cashable Voucher
Program” (hereinafter “ The Voucher Program™). The Consumers Trust uses aMissouri company,
Consumer Promotions, Inc., (hereinafter “ Consumer Promotions’) to market the VVoucher Program
to merchants. The Voucher Program is apromotional program purporting to provide customers of
participating merchants the right to recover the face value of a Cashable Voucher (a coupon-like
devicewith afacevaluetypically equal to theamount of the customer’ s purchase price) several years
following their purchase of merchandise from the merchant, provided the customer complies with
the voucher redemption procedures required by The Consumers Trust.

Working hand-in-glovewith The Consumers Trust, Consumer Promotionssellsthe V oucher
Program to merchants by representing that consumers will more willingly purchase merchandise
and/or pay the full retail price for merchandise offered for sale by those merchants when those
consumers are offered a Cashable Voucher through the Voucher Program.

As a result of the Voucher Program and related representations made by Defendants,
consumersareinduced to purchase merchandise and to pay higher retail pricesfor such merchandise
through the promise of afuture refund of thefull face value of the voucher. Both The Consumers
Trust and Consumer Promotions, acting through theindividual Defendants namedin thisaction, and
others, use and employ deception, fraud, false pretense, false promise, misrepresentation, unfair
practices, and the concealment, suppression, and omission of material facts which have caused

substantial injury to both merchants and consumersin Missouri and elsewhere.



I. PARTIES AND PERSONAL JURISDICTION

1 Jeremiah W. (Jay) Nixon isthe duly elected, qualified, and acting Attorney General
of the State of Missouri and brings this action in his officid capacity pursuant to Chapter 407,
RSMo,* the Missouri Merchandising Practices Act.

2. ThisCourt has personal jurisdiction over each and every Defendant by virtue of their
having transacted business in Missouri, made contracts in Missouri, purposefully advertised in
Missouri, offered the Cashable V oucher Programin Missouri, and by virtue of their being agentsand
alter egos of each other, being members of a single economic entity or common scheme and
enterprise, and other acts yet to be discovered.

Consumer Promotions, Inc. and Defendants Rigsby and Criswell

3. Consumer Promotions, Inc. is a corporation formed under the laws of Missouri and
registered with theMissouri Secretary of State, withitsprincipal placeof businessinJackson County
at 660 S.E. Bayberry Lane, Suite 105, Lee’s Summit, Missouri, 64063.

4, Personal jurisdiction over Defendant Consumer Promotions, Inc. is proper where
Consumer Promotions, Inc. isaMissouri corporation and has transacted business and entered into
contractsin Missouri relating to the Cashable V oucher Program.

5. James P. Rigsby isanatural person and the president, secretary, and director of the
board for Consumer Promotions, Inc. Rigsby is instrumental to the operation and control of
Consumer Promotions, Inc. and to the promotion, marketing, and merchant contact and training for

the Cashable VVoucher Program of The Consumers Trust. Rigsby residesin Cass County, Missouri

Al references unless otherwise noted are to Missouri Revised Statutes 2000.
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at 1510 N. Kurzweil Road, Raymore, Missouri, 64083. Rigsby is being sued in his official and
individud capacities for violations of the Missouri Merchandising Practices Act.

6. Jeff Criswell isanaturd person who isinstrumental to the operation and control of
Consumer Promotions, Inc. and to the promotion, marketing, and merchant contact and training for
the Cashable Voucher Program of The Consumers Trust. Criswell resdes in Jackson County,
Missouri, at 1451 S.W. 150 Highway, Lee’' s Summit, Missouri, 64082. Criswell isbeing suedinhis
officiad and individual capacitiesfor violations of the Missouri Merchandising Practices Act.

7. Personal jurisdiction over Defendants Rigsby and Criswell is proper where both are
Missouri residents and have transacted business and entered into contracts in Missouri reating to
the Cashable V oucher Program.

The Consumers Trust and Its Administrators and Trustees

8. The Consumers Trug isan irrevocable trust created under the laws of England and
Wales, with a Missouri “Administration Address’ located in Jackson County at 1001 E. 101*
Terrace, Suite 170, Kansas City, Missouri, 64131-3368.

9. Personal jurisdiction is proper over The Consumers Trust where it offers and
administersthe Cashabl e Voucher Program through Missouri merchantsand to Missouri consumers
and thereby transacts businessin Missouri. The Consumers Trust has also entered into contractsin
the state of Missouri and currently maintainsits trust administration office in Missouri.

10.  RobinWertheimer isanatural person and wasthe Administrator for The Consumers
Trust in the United States from an exact date unknown until approximately April, 2004, at the
Administration Address located at 225 Broadway, New Y ork, New Y ork, 10007. Werthemer isa

New York attorney with the law firm of Alexander and Ash, and resides at 228 W. 71* Street,



Apartment 7G, New Y ork, New Y ork, 10023. Wertheimer is being sued in her official capacity as
Administrator for The ConsumersTrust and in her individual capacity for violations of the Missouri
Merchandising Practices Act.

11. Personal jurisdiction over Defendant Wertheimer is proper where shehas transacted
business and entered into contracts in Missouri relating to the Cashable Voucher Program.
Additiondly, Wertheimer madevoucher claim determinationsfor Missouri residents, communicated
directly with Missouri residents and merchants, and generally administered the Cashable Voucher
Program’ s operation in Missouri.

12.  AaronJ. Racineisanatural person and the Administrator for The Consumers Trust
inthe United Statesfrom at least April, 2004, at the Administration Addresslocated at 1001 E. 101%
Terrace, Suite 170, Kansas City, Missouri, 64131-3368. Racineisan attorney with the Kansas City
law firm of Monaco, Sanders, Gotfredson, Racine & Barber, L.C., located at 1001 E. 101% Terrace,
Suite 170, Kansas City, Missouri, 64131-3368. Racineresidesat 7144 Springfield, Prairie Village,
Kansas 66208. Racineisbeing sued in his official capacity as Administrator for The Consumers
Trust andin hisindividual capacity for violations of the Missouri Merchandising Practices Act.

13. Personal jurisdiction over Defendant Racineisproper wherehe, asAdministrator for
the Cashable Voucher Program, has transacted business and entered into contracts in Missouri
relating to the Cashable V oucher Program at the Missouri Administration Addressfor the Program.
Additionaly, Racine made voucher claim determinations for Missouri residents, communicated
directly with Missouri residents and merchants, and generally administered the Cashable V oucher

Program’s operation in Missouri.



14.  Thetrusteesof The Consumers Trust arefour natural persons, all named Defendants
herein: Richard Caplan, Wesley Harrison, Dennis Bonley, and Andrew Davis.

15.  RichardCaplan, atrusteefor The ConsumersTrug, isalawyer/solicitor withthefirm
Caplan Salicitors, 2 Hobbs House, Harrovian Business Village, Bessborough Road, Harrow, HA1
3EX, United Kingdom.

16.  Wedley Harrison, atrustee for The Consumers Trust, is a lawyer/solicitor with the
firm Caplan Salicitors, 2 HobbsHouse, Harrovian Business Village, Bessborough Road, Harrow,
HA1 3EX, United Kingdom.

17. Dennis Bonley, atrustee for The Consumers Trust, is an accountant with the firm
Davis Bonley Chartered Accountants & Registered Auditors, Northside House, Mount Pleasant,
Barnet, Hertfordshire, EN4 9EE, United Kingdom.

18.  Andrew Davis, atrustee for The Consumers Trust, is an accountant with the firm
Davis Bonley Chartered Accountants & Registered Auditors, Northside House, Mount Pleasarnt,
Barnet, Hertfordshire, EN4 9EE, United Kingdom.

19. Richard Caplan, Wesley Harrison, DennisBonley, and Andrew Davisarebeing sued
intheir official capacitiesastrusteesandintheir individual capacitiesfor violations of the Missouri
Merchandising Practices Act.

20. Personal jurisdictionisproper over Defendants Caplan, Harrison, Bonley, and Davis
where they are the Trustees of The Consumers Trust. Furthermore, they have transacted business
in Missouri relating to the Cashable V oucher Program. Additionally, Caplan, Harrison, Bonley, and

Davis made voucher claim determinations for Missouri residents, communicated directly with



Consumer Promotions, Inc. and the Missouri Administration office of The Consumers Trust to
oversee, administer, and direct the Cashable Voucher Program’ s operation in Missouri.

Eurofinance, SA and Adrian Roman

21. Eurofinance SA is the trust settlor of The Consumers Trust and is a British Virgin
| slandscompany doing businessat 2 HobbsHouse, Harrovian BusinessVillage, Besshorough Road,
Harrow, HA1 3EX, United Kingdom. Eurofinance SA is the owner of the Cashable Voucher
Program.

22. Personal jurisdiction over Defendant Eurofinance SA isproper whereit hastransacted
business and entered into contracts in Missouri relating to the Cashable Voucher Program,
specifically entering into contracts with Consumer Promotions, Inc. to market the Program in the
United States.

23.  Adrian Roman, anatural person, isthe sole proprietor of Eurofinance SA (settlor of
The Consumers Trust), consultant to The Consumers Trust and originator of the Cashable V oucher
Program. Adrian Roman isbeing sued in hisofficial and individual capacitiesfor violations of the
Missouri Merchandising Practices Act.

24, Personal jurisdiction over Defendant Roman is proper where he has transacted
business and entered into contracts in Missouri relating to the Cashable Voucher Program,
specifically entering into contracts with Consumer Promotions, Inc. to market the Program in the
United States.

II. SUBJECT MATTER JURISDICTION AND VENUE

25. Plaintiff hereby incorporates by reference al of the dlegations contaned in

paragraphs 1 through 25 as if fully set forth heran.
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26.  TheCircuit Court has subject matter jurisdiction of thisaction pursuant to 8 407.100
which provides, in part:

D Whenever it appearsto the attorney general that aperson hasengaged in, isengaging
in or is about to engage in any method, act, use, practice or solicitation, or any
combination thereof, declared to be unlawful by thischapter, he may seek and obtain,
inan actioninacircuit court, an injunction prohibiting such person from continuing
such methods, acts, uses, practices, or solicitation, or any combination thereof, or
engaging therein, or doing anything in furtherance thereof.

27. Furthermore, the current Cashable Voucher Program Sample Voucher provided to
consumers and the Merchant Agreement entered into by The Consumers Trust, Consumer
Promotions, Inc., and the merchant, specifically declarethat the construction, validity, interpretation
and performance of all terms of the Cashable Voucher program “ shall be exclusively subject to the
jurisdiction of the courts of the State of Missouri.” See Exhibit “A” (Merchant Agreement and
Sample Cashable Voucher) attached hereto and incorporated herein by reference.

28.  Pursuant to 8§ 407.100, venue is proper in the Circuit Court of Jackson County,
Missouri, becausethe principal place of businessfor severd Defendantsis Jackson County, Kansas
City Divison, because a least one Defendant residesin Jackson County, Kansas City Division, and

because some of the violations of § 407.020 occurred in Jackson County.

III. STATEMENT OF FACTS

A. MERCHANTS

29. Plaintiff hereby incorporates by reference all of the dlegations contained in
paragraphs 1 through 28 asiif fully set forth herein.

30.  Consumer Promotions, individua Defendants Rigsby, and Criswell, and their agents
and employees solicit merchants in Missouri and el sewhere across the United States to participate

in the Cashable Voucher Program.
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31.  The Consumers Trust administers the Cashable Vouchers Program. Defendants
represent that The Consumers Trust exists for the sole purpose of administering the Cashable
Voucher Program, carrying on no other business, and is exclusively controlled and administered by
“insured lawyer and accountant trustees of The Consumers Trust.” See Exhibit “B” (Brochure)
attached hereto and incorporated herein by reference.

32.  Defendant Eurofinance, SA, the settlor of The Consumers Trust contracts with
Defendant Consumer Promotionsto provide marketing servicesfor the Cashable VVoucher Program
in the United States.

33.  TheVoucher Programisoffered asapromotional tool for merchantstoincreasetheir
sales of merchandise and their profits. It has been marketed to sellers of a wide variety of
merchandise including, but not limited to, pools and spas, jewelry, water softeners, furniture,
timeshare interests, orthodontic services, and even school busses. Based on Plaintiff’ sinformation
and belief, the merchandise offered for sale through this promotional program has ranged in price
from severd hundred dollarsto many thousandsof dollars. TheVouchersissued by The Consumers
Trust bear face values up to twenty thousand dollars.

34.  Consumer Promotions, individua Defendants Rigsby, and Criswell, and their agents
and empl oyees, promote the VVoucher Program to merchantsthrough in-person presentationsand the
use of promotional brochures and other materials in an effort to induce merchants to enter a
marketing agreement with Consumer Promotionsand The Consumers Trust. Exhibit“B” isonesuch
promotional brochure used in this effort.

35.  The Voucher Program is represented to merchants as offering an inducement to

consumers to purchase merchandise from the participating merchant and/or to pay the merchant’s
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full retail pricefor that merchandiseinexchangefor The Consumers Trust cashable voucher which,
purportedly, that the consumer can submit after three yearsto the Consumers Trust to claim the full
face value of the voucher (most typically equal to the price of the merchandise being purchased),
thereby recouping the cost of the consumer’s purchase.

36. In marketing materials, Defendants have represented that “[i]t has been consistently
shown that consumers are willing to pay full retail for the opportunity to get all their money back.
In fact, we have seen merchants in dmost every sector not only achieve a higher retail price, but
double their sales volume.” Thus, the voucher program is promoted to merchants as means for
merchantstoincreasesalesand grossmargins. Thus, according to Defendants, theVV oucher Program
offers consumers the incentive to “buy today.” See Exhibit “B.”

37.  Consumer Promotions, Rigsby and Criswell and their agents and employeesprovide
on-going training and instruction to merchants in the use of the Cashable V oucher Program.

38.  Asdescribed morefully below, merchantsare solicited to enter into agreementswith
The Consumers Trust and Consumer Promotions that require the merchant to regularly pay to The
Consumers Trust 15% of revenues from the sale of any merchandise covered by the Voucher
Program.

39. Merchants in more than 40 States have participated in the Voucher Program, and
currently merchants in more than 30 States continue to participate today.

40. Based on Plaintiff’ sinformation and belief, Cashable V ouchers have been provided
by participating merchants to many thousands of consumers in Missouri and across the United
States. More than $24 million has been paid by those participating merchants to The Consumers

Trust -- representing approximately 15% of the face value of the Cashable Vouchers issued asa
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result of sales of the covered merchandise. Such funds have been paid by merchants to The
ConsumersTrust for the benefit of consumerswho may | ater seek to redeem the Cashable Vouchers.
Accordingly, Plaintiff estimatesthat morethan $162 millionin CashableV ouchers havebeenissued
by The Consumers Trust through merchandise sales within the United States.

The Merchant Agreement

41.  Toparticipateinthe CashableVoucher Program, merchantsarerequiredto enter into
a “Merchant Agreement” between the merchant, Consumer Promotions, and The ConsumersTrust.
See Exhibit “A.”

42. Under the terms of the Merchant Agreement, merchants agree to pay to The
Consumers Trust 15% of the face value of each voucher provided to aconsumer and to make those
payments on aweekly basis for dl sales of merchandise covered by the Merchant Agreement.

43.  TheMerchant Agreement setsforth numerousother conditionsand obligationsplaced
on participating merchants, including the following:

A. M erchants must provide aCashable V oucher for “each and every sale, rental, leasing
or finance transaction” of the merchandise covered by the Merchant Agreement and
must make payments to The Consumers Trust in an amount equal to 15% of the
revenue from each of those covered transactions.

B. If a merchant ceases providing Cashable Vouchers and paying the requisite 15%
portion of thetransaction priceto The ConsumersTrust, “[a]ll vouchersissued by the
merchants shall be and becomenull and void and unenforceable against The Trust.”

C. Merchants are subject to periodic “audits” by Consumer Promotions and The
Consumers Trust to ensure that they have complied with the above provision and
payment requirements.

D. Merchants cannot have any direct communication about the VVoucher Program with
customers to whom they have provided Defendants’ Cashable V ouchers until after

al of the vouchers that merchant has provided have passed their expiration date or
can no longer be redeemed by the customer.
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44,

Merchants, likewise, cannot allow or encourage any other person or organization to
communicate about the Voucher Program with customers to whom they have
provided Defendants' Cashable Vouchers.

Merchants cannot assist any customers in making claims for payment of their
Cashable Vouchers.

If amerchant engaged in any of the above-described prohibited communications or
activities, any subsequent claim by consumers holding Cashabl e V ouchers provided
by that merchant will be rendered invaid by the Defendants.

TheMerchant Agreement al soincludesandincorporatesa Sampl e CashableV oucher

(“Sample Voucher”) which contains additional terms, including the following terms especially

pertinent to merchants:

A.

“[The Consumers Trust] is exclusively responsible for payment to you [consumer-
voucher holder]. The merchant has no such obligation or responsibility to you.”

“The merchant has entered into apromotion to issue vouchersto their customers and
has agreed to make payments to use for their issue (Merchant Payments).”

“From merchant paymentsreceived againg vouchersissuedinthe sameweek, aseries
of no-risk depositsare madein local bank accountsestablished by the Trust (‘ weekly
fund’) the full returns from which (capital and interest) are used exclusively to pay
validly claiming voucher holders on maturity or prior to maturity as detailed below

(‘payment’).”

“Maturity occurs when the sums accumulated from merchant payments received by
the Trust against vouchers agreed to beissued by merchantsin the same week equals
the amount required to make payment on those vouchers whose holder(s) have
complied with the terms and conditions herein.”

“There are circumstances where we will not accept or process a claim, which are
namely:

(B) If the merchant fails to issue vouchers or make payments to us.”

The Sample CashableV oucher al so designates The Consumers Trust asthe exclusive
decision maker in all decisions relating to the voucher and its redemption.

15



45.  Theterms set forth in both the Merchant Agreement and the incorporated Sample
Voucher arein small print as depicted by Exhibit “A.”

46.  Theterms of the Sample Voucher and the Merchant Agreement, along with other
representations made by Defendants, mislead merchants to beieve that the merchants weekly
payments will be deposited into separate accounts ddlineated by the week of purchase and heldin
trust for the future benefit of the consumersto whom they sold the covered merchandise during that
week.

47.  The arrangement by which each week’s deposits are held as the source for future
claims arising from vouchers issued during that week misleads merchants to believe that such
monies are set aside and held in trust for the benefit of paying those claims and are reasonably
expected to be adequate to meet therepresentation that voucherscan be redeemed for faceval ue after
36 months. Future deposits in future weeks are similarly represented as being set aside for the
benefit of those future voucher claimants.

48.  The terms of the Merchant Agreement, and other representations by Defendants,
mislead merchants to believe that the merchants' weekly payments will remain on deposit in The
Consumers Trust’s trust account for the future benefit of the consumers to whom they sold the
covered merchandise during that week.

49.  Consumer Promotions, Defendants Rigsby and Criswell, and their agents and
employees, also represent to merchants that a// of the money sent by merchants to The Consumers
Trust would be set aside for payment of the consumers’ claims.

50.  Consumer Promotions, through its agents and employees, have represented to

merchantsthat the moneys paid by merchantsto The Consumers Trugt areinsured, thereby implying
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that in the event either The Consumers Trust or the merchant go out of busness the Cashable
Voucherswill still be fully paid.

51. Consumer Promotions, through its agents and employees, have represented to
merchantsthat The Consumers Trust islenient and reasonablein accepting asvalid those claimsthat
are submitted within the period of time acustomer may submitaclaim. Accordingly, merchantsare
misled to believe that a consumer will likely succeed in receiving the face value of their voucher if
they simply remember to submit their claim at the right time.

52. Merchants are not told about, and fail to comprehend the significance of, the
reguirement imposed upon them to provide Defendants' Cashable Voucher and immediately remit
15% of the purchase price for every sale of covered merchandise. In particular, many merchants, if
not all merchants, do not know or understand that these requirements may be used by The
Consumers Trust to void all vouchers they have ever provided to cusomers, including those
provided that were fully and timely paid by the merchant, so tha any failure whatsoever by the
merchant can jeopardize therights of all customers of that merchant to ever daim the vdue of ther
vouchers.

Administration of The Consumers Trust Accounts

53. Payments made to The Consumers Trust by merchants within the United Statesare
deposited in an account held by The Consumers Trust a the Blue Ridge Bank and Trust Co. in
Kansas City, Missouri.

54.  Since at least October, 2001, all monies paid by participating merchants have been
initially placed into a single account: anon-interest-bearing business account held under the name

TheConsumersTrust (hereinafter “ Trust Account”). Sincethat date, these merchant paymentshave
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exceeded $24 million. Contrary to representations, The Consumers Trust and its Trust
Administrators have not deposited merchant payments into separate trust accounts delineated by
week of purchase. Merchants weekly payments are not segregated by week of voucher issuance or
in any other discernable manner.

55. Moreover, the monies paid by the merchants to The Consumers Trust have not been
maintai ned intact inthe above-referenced business account or in any other account: Since October,
2001, more than $14 million has been withdrawn from The Consumers Trust busi ness account and
wired or deposited into unrelated accounts, several of which gppear connected to the various
individual Defendants named in this action. Included within that $14 million isnearly $9 million
that has been transferred to overseas accounts in Morocco and the United Kingdom. Only 40% of
the $24 million paid by merchants has remained in an account controlled by The Consumers Trugt:
$9.8 million has been deposited into an account entitled Caplans Solicitors Nominees for the
Consumers Trust, also located at the Blue Ridge Bank and Trust. Accordingly, the funds paid by
merchants to The Consumers Trust upon their providing Cashable Vouchers to consumers have
certainly not been used exclusively to pay claims of voucher holders.

56.  Plaintiff hasbeenunableto confirmtheexistenceof any insurance coveringtheeither
of The Consumers Trust accounts at Blue Ridge Bank and Trugt or the future claims-payment
obligations of The Consumers Trust for the benefit of future consumer claimants. At best,
Defendant Trustees may be covered by professional liability insurance,

57.  Thus, only approximately 40% of themerchants' paymentshasbeenretainedin The
Consumers Trust’ saccount for the payment of claimsby the consumershol ding CashableV ouchers,

while approximately 60% of the merchant payments received by The Consumers Trust have been
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removed and wired to accounts in foreign banks and to other domestic accounts controlled by the
Defendants and others.

The Threat of and Use of Audits

58. Defendants have utilized the merchant’ s obligation to submit to anaudit to ascertain
whether amerchant has provided Defendants’ Cashable V ouchersto consumersin connectionwith
all sales of the designated merchandise and has paid Defendants the requisite payments of 15% of
the face value of the vouchers provided to those consumers. Defendants have used these auditsto
justify denial of a claim later submitted by a consumer or to encourage consumers to contact a
merchant to persuade the merchant to meet Defendants’ demands of on-going provision of vouchers
and concomitant payments to the Defendants.

59.  Theconduct of Consumer Promotionsand The Consumers Trust and all Defendants
in the marketing, sale, and administration of the Cashable Voucher Program constitutes theact, use
or employment of deception, fraud, fal se pretense, fal se promise, misrepresentation, unfair practice,
and the concealment, suppression, or omission of material factsin violation of 8 407.020.1.

60. Merchants have suffered substantial injury as aresult of Defendants’ violations of
the Missouri Merchandising Practices Act.

B. CONSUMERS

61. Plaintiff hereby incorporates by reference all of the dlegations contained in
paragraphs 1 through 60 as if fully set forth herein.

62.  Asdescribed above, the CashableV oucher Programismarketed directly to merchants
by Defendants as a promotional device for inducing consumers to make purchases of merchandise

and/or to pay full retail pricefor merchandise with Defendants’ assurance that consumerswill have
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the opportunity to redeem the voucher for itsface value in three years. Participating merchantsare
then generally required by their Merchant Agreement to provide acopy of the Sample Voucher to
customers purchasing the covered merchandise.

The Sample Voucher

63. Pursuant to the direction of The Consumers Trust and Consumer Promotions,
merchants provide consumerswith a copy of the Sample Cashable VVoucher. Though varying from
time to time, the Sample Voucher is highly similar to the Sample Voucher attached to and
incorporated within the Merchant Agreement and attached hereto as Exhibit “A.”

64. One side of the Sample Voucher is entitled “A Gesture of Thanks’ and depicts
fourteen people who are represented as having “validly claimed and received al of their money
back” through the Cashable V oucher program offered by The Consumers Trust.

65. Based on Plaintiff’ sinformation and belief, none of the fourteen peopl e depicted on
the Sample Voucher are participants in the Cashable V oucher Program; they may have recovered
fundsthrough earlier programs offered by the Defendants, i ncluding programsconducted in Europe.

66.  Above the depiction of consumers who purportedly redeemed their vouchers, the
SampleV oucher offers consumersthefollowing information about Defendants' V oucher Program:

How does the offer work?

Y our merchant has agreed to pay a fee, so that you can be presented with a live Cashable

Voucher and have the opportunity of claiming cash in approximately 3 years time.

How is that possible?

The CashableVoucher isafinancial memory test or challenge and weknow from experience

that a very high percentage of vouchers will never be redeemed. People forget, lose their

vouchers or simply fail to claim validly for any number of reasons. In effect, the voucher
holderswho do not claim validly help pay for thosethat do. The important thingisthat each

of the stepsappearing on thereverse side of thisleaflet must be satisfied for avalid claimto
exist - will you remember?
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67.  Thus, Defendants antic pate that most consumerswill not remember to fileaclaim
or that the claim they do filewill not bevalid. Accordingly, the Voucher Program isrepresented as
being based on an expectation by Defendants that many consumerswill either forget to redeem their
cashable voucher, or will do so incorrectly and not be entitled to payment.

68. The other side of the Sample Voucher states the “Terms and Conditions of
Agreement.”

69. The"“Termsand Conditions of Agreement” areprinted in all capital |etters, with the
font set at approximately 7 point in Arial Narrow (7 pont n araL narrow).

70.  The capitalization of the letters, the size of the font, and the terms and syntax used
make the“ Terms and Conditions of Agreement” inconspicuous and difficult for consumersto read
and comprehend.

71. The Sample Voucher provided to consumers contains the terms described in
Paragraph 44 above, but set forth in approximately 7 point Arial Narrow type so they appear to

consumers as follows:

THE MERCHANT HAS ENTERED INTO APROMOTION TO ISSUE VOUCHERS TO THEIR CUSTOMERS AND HAS AGREED TO MAKE PAYMENTS TO US FOR THEIR ISSUE (“MERCHANT PAYMENTS”)
FROM MERCHANT PAYMENTS RECEIVED AGAINST VOUCHERS ISSUED IN THE SAME WEEK, A SERIES OF NO-RISK DEPOSITS ARE MADE IN LOCAL BANK ACCOUNTS ESTABLISHED BY THE TRUST
(“WEEKLY FUND") THE FULL RETURNS FROM WHICH (CAPITAL AND INTEREST) ARE USED EXCLUSIVELY TO PAY VALIDLY CLAIMING VOUCHER HOLDERS ON MATURITY OR PRIOR TO MATURITY AS
DETAILED BELOW (“PAYMENT”)

MATURITY OCCURS WHEN THE SUMS ACCUMULATED FROM MERCHANT PAYMENTS RECEIVED BY THE TRUST AGAINST VOUCHERS AGREED TO BE ISSUED BY MERCHANTS IN THE SAME WEEK
EQUALS THE AMOUNT REQUIRED TO MAKE PAYMENT ON THOSE VOUCHERS WHOSE HOLDER(S) HAVE COMPLIED WITH THE TERMS AND CONDITIONS HEREIN.

72.  However, as set forth in Paragraphs 54 and 55 above, the full amount of funds paid
by merchantsto The Consumers Trust when vouchers are provided isnot used “exclusively” to pay
validly claiming voucher holders, and the payments of merchants are not deposited in separate
“weekly funds’ or other accounts delineated by week of purchase, but are, instead, deposited into

asingle account and then further dispersed.
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Claims Filing Procedure and Treaiment of Clams

73.  TheSampleVoucher also providestheexclusiveinstructionsto consumersasto how,
to submit aclaim to redeem their cashable voucher from The Consumers Trust. Thetermsset forth
on the SampleVoucher contained with Exhibit“A,” setforth in approximatdy 7 point Arial Narrow

type, appear as follows:

WITHIN SEVEN DAYS AFTER THE THIRD ANNIVERSARY OF THE ISSUE DATE SHOWN O THE VOUCHER (*ISSUE DATE") YOU MUST SUBMIT A CLAIM BY VISITING THE CONSUMER SECTION OF OUR
INTERNET WEBSITE www.cashablevouchers.com (“SITE”). CLICK ON CLAIMS AND COMPLETE AND SUBMIT THE CLAIM FORM. THEN SEND THE ORIGINAL VOUCHER ON WHICH YOU MUST SIGN YOUR
NAME AND WRITE THE CLAIM NUMBER OBTAINED THROUGH THE SITE TO THE TRUST AT THE ADMINISTRATION ADDRESSBY CERTIFIED OR REGISTERED MAIL OR BY COURIER ONLY TOGETHER
WITH THE ORIGINAL DOCUMENTS LISTED BELOW AND THE COPY DOCUMENTS SPECIFIED IN (AA) BELOW (“CLAIM"). THESE DOCUMENTS WILL BE RETURNED TO YOU BY SECURE MAIL WITHIN 28
DAY S (“SUBMITTED DOCUMENTS”)

THE INVOICE, RECEIPT OR RENTAL/LEASE/FINANCE AGREEMENT OBTAINED AGAINST YOUR ACQUISITION OF THE ITEMS(S)

THIRDPARTY WRITTENPROOFOF PAYMENT OF THE ITEM(S) ORPAYMENT TO DATE FORRENTAL/LEASE/FINANCEOF THEITEM(S)IN THE FORM OF RELEVANT BANKOR CREDIT CARD STATEMENT(S)
OR IF PAID BY CASH A VERIFIABLE RECEIPT(S). (AND IN THE CASE OF TIMESHARE ADDITIONAL PROOF OF PAYMENT TO DATE OF ALL OR ANY DUE ANNUAL MAINTENANCE CHARGES)

YOUR CERTIFIED OR REGISTERED MAIL POSTAL RECEIPT OR YOUR COURIER RECIEPT RELATING TO CLAIM WHICH MUST SHOW CLEAR ORIGINAL DATE MARKING BY THE ISSUER

(AA)A CERTIFIED COPY OF YOUR BIRTH CERTIFICATE OR ANOARTY CERTIFIED COPY OF YOUR DRIVERS LICENSE OR ANOTARY CERTIFIED COPY OF YOUR PASSPORT TO PROVE YOUR IDENTITY
TOGEHTERWITH APHOTOCOPY OF A CURRENT UTILITY BILL TO PROVE YOUR CURRENT ADDRESS DETAILS

74.  The instructions for submitting a valid claim, besides being difficult to read and
comprehend, impose burdensome and nonsensical requirements that serve no purpose other than
to frustrate a prospective claimant: As described in the Sample Voucher attached as Exhibit “A,”
within the seven days following the 36™ month after the consumer’ s date of purchase, the consumer

must visit the website www.cashabl evouchers.com, submit aclaim form to Cashable VVouchersvia

the Internet, and obtain aclaim number issued during the Internet transaction. The consumer must
then send hisg’her original Cashable Voucher provided by the participating merchant to The
Consumers Trust Administrator together with the following documents. Theoriginal salesinvoice,
receipt or rental/lease/finance agreement “ obtained against your acquisition of the item(s)” at the
time of salein addition to original “third party written proof of payment” of the merchandisein the
form of “relevant bank or credit card statements’ or a“verifiable receipt(s)”, a certified copy of the
consumer’ shirth certificate or anotary certified copy of the consumer’sdriverslicenseor passport,
and a photocopy of a current utility bill “to prove your current address details.” Additionally, the

consumer must enclose within the submission his’her original certified or registered mail or courier
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receipt which “must show clear original date marking by theissuer.” Additionally, inthe event the
underlying merchandise purchase is a timeshare interest, the consumer must also submit origina
documentation showing all annual maintenance fees have been paid.

75. Nowhereonthe SampleV oucher aretheterms*third party written proof of payment,”
“relevant bank or credit statement(s),” or “verifiable receipt(s)” defined. It isfurther unclear how
a consumer isto comply with the requirement of enclosing within the mailing containing his/her
claim documents the consumer’s original certified or registered mail receipt. Moreover, the
consumer lacks control over the print quality of the postal or courier’ s receipt showing the original
dateof themailing. Neither theneed for all of these specific documentsfrom the consumer, nor their
subsequent use by the Defendants, is disclosed. Finally, any error on the consumer’s part in
submitting a claim, on his’her first attempt, is grounds for non-payment of the claim by The
Consumers Trust Administrator.

76.  Therequirements imposed on consumers to submit a“valid’ claim are designed to
frustratethe successful submission of claimsby consumersto whom CashableVVoucherswereissued.

77.  The SampleVoucher Terms also set forth, in identically small and difficult to read
print as above-quoted terms and conditions, eight grounds for claims to be rejected by The
Consumers Trust Administrator:

(A) If the consumer has been reminded, encouraged or assisted to make a claim by any
individud, organization, company or reminder service whether profit making or not.

(B) If the merchant falsto provide vouchers or make paymentsto The Consumers Trust.
(C) If (except in the case of exchange) the item was returned or refunded within a period

of twelve months from the issue date or if the item was supplied to the consumer other than
by or through the merchant.
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(D) If the clam time limit has not been strictly complied with and is the postal or courier
manner specified above.

(E) If, onfirst submission, the claim is not made in the manner specified in the voucher.
(F) If the consumer has been provided more than one voucher rdating to a single or
connected transaction covering hig’her purchase, rental or lease of aproduct(s) or service(s)
from or through the merchant or if the vouchers written amount exceeds the maximum
written amount stated on the voucher.

(G) If the submitted documents cannot be verified by The Consumers Trug.

(H) If theconsumer or any other named holder of the voucher are adirector, officer, owner,
partner, employee or agent of the merchant or afamily member of any of them.

78.  The Sample Voucher asserts tha The Consumers Trust is “the final arbiter in all
matters relating to the voucher and are exclusively responsible for payment to you. The merchant
has no such obligation or responsibility to you.”

79.  The terms stated on the Sample Voucher expressly prohibit the consumer from
seeking or receiving any assi stance from any othersin submitting or rememberingto submit adaim,
including, but not limited to, the merchant. Moreover, the consumer is not allowed to obtain
assistance from a merchant or from The Consumers Trust for any assistance in submitting a claim:
“Both the merchant and the Trust are restricted from assisting voucher holdersin any way asto the
terms of the voucher or the program in writing or otherwise and we will not therefore contact you
until after your daim has been submitted and reviewed by us.”

80.  Theactual Cashable Voucher, also referredto asa*live” voucher, is provided to the
consumer when they make their purchase of the covered merchandise; it does not contain any of the

above-described “ Terms and Conditions.”
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81.  Thetermsandconditionsfor consumers claimsubmissions athoughvaryingslightly
from time to time, have remained vague and burdensome in their requirements and difficulty of
compliance, theref ore, creating asignificant barrier to consumersattempting to submit timely claims.

Omission, Concealment and Suppression of Materials Facts to Consumers

82.  The terms and conditions of the Sample Cashable Voucher represent that The
Consumers Trust has estimated that the full face value of issued V ouchers will be accumulated and
paid to consumers submitting claims within about 36 months of the consumer’s purchase of the
underlying merchandise. See Exhibit “A.”

83.  Defendantsdo not discloseto consumersany of the statisticsthey claimto rely upon
in representing that consumers’ Cashable Vouchers will reach full maturity within 36 months
following the consumers' transactions. Thus, consumers do not know the historical basis for
Defendants' assertion that the funds available to pay the face value of Cashable Vouchers being
claimed will be sufficient. Such information would also inform consumers of their own likelihood
of fully redeeming their vouchers. Disclosure of suchinformation would further enable aconsumer
to more redlistically evduate the likely value of Defendants’ promotional program as an incentive
to the consumer making the underlying purchase of merchandise under the terms offered by the
merchant.

84.  The importance of strict compliance of the terms for submitting a valid claim is
downplayed by Defendants as consumers are misled to believe that The Consumers Trust
Administrator will belenient and reasonablein accepting asvalid those claims submitted within the

7-day claim period. Consumers attempting to redeem their vouchers have had claims declared
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invalidby The Consumers Trust Administratorsfor failureto contain each of enumerated documents
or for reasons entirely outside the consumers' own control.

The Failureto Pay Valid Claims

85.  Consumers are misled to beieve that they will receive the full face value of their
voucher three years after their purchase of covered merchandise if they comply with the claim
submission terms. Many consumers would not have purchased the particular merchandise, at a
particular price or time, or from a particular merchant, but for the incentive of areturn of their
purchase price as offered by and through Defendants' Voucher Program.

86. However, consumers submitting valid claims within the 7-day claim window have
been advised that there are insufficient fundsto pay their claims. Consumers have discovered that,
36 months after their purchase, The Consumers Trust will not pay the face value of their Cashable
Vouchers. Instead, consumers successfully submitting claims have been offered “alternative”
payments of less than half the face value of their Cashable Vouchers. Based upon Plaintiffs
information and belief, less than $200,000 has been paid out to consumers submitting claims on
Cashable Vouchers by The Consumers Trust Administrator since October, 2001.

87. Tojustify therefusal to pay face value of Cashable Vouchers, The ConsumersTrust
and Defendants Racine and Wertheimer have represented to consumers that the vouchers have not
yet “matured” and the inadequacy of fundsisthe result of merchantsfailing to continueto pay 15%
of their revenues from the sale of al covered products.

88.  However, such excusesignore the fact that more than half of the funds paid into the
Trust Account by participating merchants have been removed and diverted to other bank accounts,

including accountslocated overseas. Moreover, The Consumers Trust and theindividual Defendants
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involved in its administration and oversight are aware, or have had the on-going ability and
responsibility to be aware, of the status of fundsin the account during each and every week inwhich
deposits have been made by merchants and the amounts of the corresponding Cashable V ouchers
that have been issued by The Consumers Trust. Consumers are typically not advised that ther
CashableV oucher hasnot “matured” until they try to claim payment three years after they purchased
the underlying merchandise.

89. Consumersand merchantshave suffered substantid injury asaresult of Defendants
violations of the Missouri Merchandising Practices Act.

C. Defendants’ Relationships to One Another and Individual Liability

90. Plaintiff hereby incorporates by reference all of the allegations contained in
Paragraphs 1 through 89 as if fully set forth herein.

91.  The Consumers Trust is an irrevocable trust established by a series of trust deeds
executed through the years.

92. Thesettlor for The Consumers Trust is Eurofinance, SA.

93.  Adrian Roman isthe sole proprietor of Eurofinance, consultant to The Consumers
Trust and originaor of the Cashable Voucher Program.

94.  From a date unknown, Eurofinance and/or Adrian Roman has contracted with
Consumer Promotions, Rigsby, and Criswell, to provide marketing for the Cashable Voucher
Program in the United States, including Missouri.

95.  Thepromotional andtraining materialsused by Consumer Promotionshave beenand

continueto be reviewed and approved by The Consumers Trugt and its trustees.
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96. Consumer Promotions and representatives of The Consumers Trust “police” the
Cashable Voucher Program on behalf of The Consumers Trust. This policing role includes direct
oversight and supervision of all aspects of the programs operated and offered in the United States,
including Missouri.

97.  Consumer Promotionsis an agent of Eurofinance.

98. Consumer Promotionsis an agent of The Consumers Trust.

99.  The current trustees for The Consumers Trust are Richard Caplan and Wedley
Harrison (hereinafter “the Lawyer Trustees’), and Dennis Bonley, and Andrew Davis (hereinafter
“the Accountant Trustees”).

100. The Consumers Trust exists for the sole purpose of administering the Cashable
Voucher Program? marketed and offered in the United States, including Missouri.

101. RobinWertheimer wasthe United Statesadministrator of The ConsumersTrust from
adate unknown until approximately April of 2004.

102. Aaron Recineisthe current United States administrator of The Consumers Trust.

103. Theadministrator of The Consumers Trust makes decisions regarding the vouchers
and the voucher daims for the Cashable Voucher Program.

104. The administrator forwards the decisions on the voucher claims to the Accountant
Trustees.

105. The Accountant Trustees, upon receipt of the daim decisions of the administrator,
make final determinations as to claim validity and as to the amount of money to be paid for each

valid clam from the account held in the Blue Ridge Bank and Trust.

2The Cashable Voucher Program is the current incarnation of a promotional scheme first launched in
Europe in 1992.
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106. Upon afinal determination as to claim validity, the Accountant Trustees notify the
Lawyer Trustees of the amount of money to be paid for each valid claim.

107. Once they receive notice from the Accountant Trustees, the Lawyer Trustees are
responsible for asking the Blue Ridge Bank and Trust to issue cashiers’ checksto vdid claimants.

108. Each and every Defendant is an agent and alter ego of each other and are members
of asingle economic entity or common scheme and enterprise.

109. BasedonPlaintiff’ sinformationandbelief, all Defendantshave personally benefitted
from monies paid to The Consumers Trust by merchants expecting those funds to be available for
their customers who later submit clams on Cashable Vouchers.

110. BasedonPaintiff’sinformationand belief, theindividual Defendantshavecontrolled
and dominated and held ultimate decision-making authority over the activities of the corporate
Defendants such that the corporate Defendants have been mere instruments of the individual
Defendants and the corporate cloak has been used to defeat public convenience and to perpetrate a
fraud.

111. Wherethe public interest isinvolved, asin a case brought by the State's chief law
enforcement officer to restrain, enjoin, and punish unfair, deceptive marketing practices, and where
strict adherence to common law principles of corporate existence and liability would enable the
wrongdoers to use the corporate cloak to circumvent the policies of the State's public protection
laws, then under the law of "common enterprise,” strict adherence to the common law rules of

corporate cloaks and formsis not required and is not advisable.
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IV. VIOLATIONS OF MISSOURI’'S MERCHANDISING PRACTICES ACT

112. Plaintiff hereby incorporates by reference all of the allegations contained in
Paragraphs 1 through 111 asif fully set forth herein.
113. Section 407.020 provides, in pertinent part, as follows:

D The act, use or employment by any person of any deception, fraud, false
pretense, fal se promise, misrepresentation, unfair practi ce or the conceal ment,
suppression, or omission of any material fact in connection with the sale or
advertisement of any merchandisein trade or commerce or the solicitation of
any fundsfor any charitable purpose, as defined in §407.452, in or from the
State of Missouri, is declared to be an unlawful practice. . . .

114. Section 407.010 provides the following definitions relevant to this action:

A. Theterm "advertisement” means” the attempt by publication, dissemination,
solicitation, or circulation, or any other means to induce, directly or indirectly, any
person to enter into any obligaion or acquire any title or interest in any
merchandise;"

B. The term "merchandise” means "any objects, wares, goods, commodities,
intangibles, real estate or services;"

C. The term "person” means "any natural person or his legal representative,
partnership, firm, for profit or not for profit corporation, whether domestic or foreign,
company, foundation, trust, business entity or association, and any agent, employee,
salesman, partner, officer, director, member, stockholder, associate, trustee or cestui
que trust thereof;"

D. Theterm "sale€" means "any sale, |lease, offer for sale or lease, or attempt to
sell or lease merchandise for cash or on credit,” and

E. Theterms"trade or commerce” mean "the advertising, offering for sale, sale,
or distribution, or any combinationthereof, of any servicesand any property, tangible
or intangible, real, personal, or mixed, and any other article, commaodity, or thing of
value wherever situated. The terms "trade" and "commerce" include any trade or
commerce directly or indirectly affecting the people of this state.”

115. Pursuant to the authority granted under Section 407.145 the Attorney General has

promulgated rules explaining and defining terms used in 407.020 including the following:
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A. 15 CSR 60-7.020 provides that “[a] seller shall not make a representation or
statement of fact in an advertisement that isfalse or has the capacity to mislead prospective
purchasers.”

B. 15 CSR 60-7.030 provides that “[a] seller shall not omit any material fact in an
advertisement.

C. 15 CSR 60-8.010 provides

(1) Unless inconsistent with the definitions provided in Chapter 407, RSMo, the following
terms and phrases shall mean:

(B) Consumer shall include any person (as defined in section 407.010.5., RSMo) who
purchases, may purchase or is solicited for purchase of merchandise;

(E) Good faith shall mean honesty in fact and the observance of reasonable commercial
standards of fair dealing in the trade;

D. 15 CSR 60-8.020 provides
(1) Anunfair practiceis any practice which-

(A) Either-
1. Offends any public policy asit has been established by the Constitution, statutes
or common law of this state, or by the Federal Trade Commission, or itsinterpretive
decisions; or
2. Isunethical, oppressive or unscrupulous; and

(B) Presents arisk of, or causes, substantid injury to consumers.

(2) Proof of deception, fraud, or misrepresentation is not required to prove unfair practices
as used in section 407.020.1, RSMo.

E. 15 CSR 60-8.040 provides

(1) It isan unfair practice for any person in connection with the advertisement or sale of
merchandise to violate the duty of good faith in solicitation, negotiation and performance,
or inany manner fail to act in good faith (see section 400.2-103(1)(b), Restatement, Second,
Contracts section 205).

F. 15 CSR 60-8.050 provides
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(1) It isan unfair practice for any person in connection with the advertisement or sale of
merchandise to use or employ any duress, or undue influence (see section 400.2-103(1)(b),
Restatement, Second, Contracts sections 205, 364).

G. 15 CSR 60-8.070 provides

(1) It is an unfair practice for any person in connection with the sde of merchandise to
unilaterally breach unambiguous provisions of consumer contracts.

G. 15 CSR 60-8.080 provides:

(D) It is an unfair practice for any person in connection with the sale of merchandise to
engage in any unconscionable act or practice, or to use any unconscionable contract or
contract term.

(2) It is unconscionable to take advantage of an unequal bargaining position and obtain a
contract or term which resultsin a gross disparity of values exchanged.

H. 15 CSR 60-8.090 provides

() Itisan unfair practice for any person in connection with the advertisement or sale of
merchandise to engage in any method, use or practice which-

(A) Violates state or federal law intended to protect the public; and
(B) Presents arisk of, or causes substantia injury to consumers.
l. 15 CSR 60-9.010 provides

(1) Unless inconsistent with the definitions provided in Chapter 407, RSMo, the
following terms and phrases shall mean:

(A) Assertion may bewords, conduct or pictorial depiction, and may convey past or present
fact, law, value, opinion, intention or other state of mind;

(B)  Consumer shall include any person . . . who purchases, may purchase or is solicited
for purchase of merchandise; and

(C©)  Material fact is any fact which areasonable consumer would likely consider to

be important in making a purchasing decision, or which would be likely to induce a person
to manifest his/her assent, or which the seller knows would be likely to induce a particular
consumer to manifest his’/her assent, or which would be likely to induce a reasonable
consumer to act, respond or change his/her behavior in any substantial manner.
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J 15 CSR 60-9.020 provides

(1) Deception is any method, act, use, practice, advertisement or solicitation that has the
tendency or capacity to mislead, deceive or cheat, or that tendsto create afalse impression.

(2) Reliance, actual deception, knowledge of deception, intent to mislead or deceive, or any
other culpablemental state such asrecklessnessor negligence, are not elements of deception
asused in section 407.020.1, RSMo. Deception may occur in securing thefirst contact with
aconsumer and isnot cured even though thetrue facts or nature of the advertisement or offer
for sale or subsequently disclosed.

K. 15 CSR 60-9.030 provides

(2) Itisdeception for any person in an advertisement or sales presentation to use any format
which because of its overall appearance has the tendency or capacity to mislead consumers.

L. 15 CSR 60-9.060

(1) False promise is any statement or representation which is false or misleading as to the
maker's intention or ability to perform a promise, or likelihood the promise will be
performed.

(2) Reliance and injury are not dements of false promise as used in section 407.030.1,
RSMo.

M. 15 CSR 60-9.070 provides:

(D) A misrepresentation is an assertion that is not in accord with the facts....

2 Reliance, knowledgethat theassertionisfal seor misleading, intent todefraud, intent
that the consumer rely upon the assertion, or any other culpable mental state such as
recklessness or negligence, are not elements of misrepresentation as used in section
407.020.1, RSMo.

N. 15 CSR 60-9.080 provides that:

Q) It isamisrepresentation for any person in connection with the advertisement or sale
of merchandise to make an untrue statement of material fact.

O. 15 CSR 60-9.090 provides

(1) It isamisrepresentation for any person in connection with the advertisement or sale
of merchandise to omit to state a material fact necessary in order to make statements made,
in light of the circumstances under which they are made, not misleading.
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P. 15 CSR 60-9.100 provides

Q) It isamisrepresentation for any person in connection with the advertisement or sale
of merchandise to make any fraudulent assertion.

(2 An assertion is fraudulent if the person intends his’her assertions to induce a
consumer to purchase merchandise, and the person -

(A)  Knowsor believes that the assertion is not in accord with the facts; or
(B) Knowsthat he does not have areasonable basis for higher assertion....
Q. 15 CSR 60-9-110 provides

Q) Concealment of amaterial fact isany method, act, use or practice which operatesto
hide or keep material facts from consumers.

2 Suppression of a material fact is any method, act, use or practice which islikely to
curtail or reduce the ability of consumers to take notice of martial facts which are stated.

(©)) Omission of amaterial factisany falure by aperson to disclose material factsknown
to him/her, or upon reasonable inquiry would be known to him/her.

4 Relianceand intent that othersrely upon such conceal ment, suppression or omission

are not elements of concealment, suppression or omission as used in section 407.020.1,

RSMo.

116. Each Defendant acting done, in their individual and official capacities, and acting
in concert with others has engaged in methods, acts, uses and practices of deception, fraud, false
pretenses, false promise, misrepresentation, unfair practice, and the conceal ment, suppression and
omission of material factsin connection with the Cashable VVoucher Program administered by The
Consumers Trust, and promoted and marketed by Consumer Promotions, in violation of § 407.020

and the regulations promulgated thereunder through the following unlawful acts, practices and

courses of conduct:



Midleading merchantsinto participating in the program by falsely promising that the
funds paid by merchantsinto the Trust Account will be retained in that fund for the
benefit of consumers seeking to redeem Defendants’ vouchers.

Misrepresenting to merchants and to consumersthat monies paid by merchants will
be used exclusively to pay consumer claimswhen, in fact, themajority of suchfunds
are not available and are not used for that purpose.

Employing an unfair practice by diverting funds paid by merchants to The
ConsumersTrust, thereby rendering it lesslikely that such fundswill beavailablefor
the payment of consumer daims, which practice is unscrupulous and is likely to
cause harm to consumers.

Misleading merchantsinto participating in the program by falsely representing that
funds paid by merchants to The Consumers Trust will be retained in separate
accounts, segregated by the week of purchase, so that asum certain will be set aside
for the future benefit of consumers seeking to redeem Defendants' vouchers.
Misrepresenting to merchants and to consumers that monies paid by merchants
during the week of their purchase will be retained in a separate, segregated account
so that asum certain remains set asidefor payment of consumer daimswhen, infact,
such funds are not segregated or set aside.

Misleading merchantsto believe that customers will havethe opportunity to redeem
their CashableVouchersfor full face value upon the passing of 36 monthswhen, in
fact, the voucher is likely to be deemed not yet “mature” by The Consumers Trust

Administrator due to insufficient funds retained by The Consumers Trugt.
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Employing deception by portraying persons as having successfully received the face
value of Cashable Vouchersin accordance with their terms and conditions when, in
fact, such personshavenot participated in Defendants’ V oucher Program or correctly
complied with such terms.

Concealing or suppressing material factsfrom consumersasto how aconsumer must
submit avadid claim on a Cashable Voucher by using inconspicuous type, difficult
to comprehend phrases and syntax, and vague and undefined terms to state the
conditions and requirements for submitting avalid clam.

Conceadling or suppressing material facts from merchants that their failureto
accurately and timely submit payment to The Consumers Trust for every item of
covered merchandise may provide abasisfor The Consumers Trust’s Administrator
to void and refuse to honor each and every voucher issued through that merchant to
consumers, including thosevouchersfor which themerchant timely paid therequisite
15% of sales revenues.

Employing unfair practices by conditioning a consumer’s ability to redeem the face
value of a Cashable Voucher on terms and conditions that were and remain outside
of that consumer’ sability to control, or evento have knowl edge of, including, but not
limited to, the falure of the consumer’s Cashable VVoucher to adequately “mature”
or amerchants' failureto correctly satisfy all termsof the Merchant Agreement, even
after the consumer’ s purchase, which term isunscrupulous and likely to causeharm

to consumers.
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Employing unfar practicesbyimposing termsand conditionsonaconsumer’ s ability
to redeem the cash value of avoucher which are unreasonabl e, vague, oppressiveand
which tend to frustrate and avoid a successful claim being made for the cash value
of a voucher, which practices are unscrupulous and are likely to cause harm to
consumers.

Employing deception by causing consumers to form the impression that they are
likely to be ableto successfully redeem their voucher after three yearswhen, in fact,
very few consumers successfully redeem their vouchers due to the terms and
conditions placed on the program by Defendants, which impression materially
contributesto the consumer’ s decision to purchase the underlying merchandisefrom
the merchant.

Omitting to disclose to consumers the material fact that less than 6% of theface
value of their Cashable Voucher isactually retained by The ConsumersTrust for the
purpose of “maturing” and paying future consumers' claims where such fact would
belikely consideredimportant to consumersin their assessing both the likelihood of

their ultimately making avalid claim and the ability of The Consumers Trust to pay
the full face value of their Cashable Voucher.

Omitting to disclose to consumers the estimates of expected consumer claims and
payments on Cashable Vouchers based on the statistical analysis or historical

experience of The Consumers Trust which underlieits practice of retaining lessthan
6% of thefacevalue of CashableV ouchersitissueswhere such factsand information

would be likely considered important by consumers in their assessing both the
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126.

likelihood fo their ultimately making avalid claim and the ability of The Consumers
Trust to pay thefull face value of their Cashable VVoucher if more than the estimated
number of consumers do make valid claims.

Employing unfair practices by imposing upon merchants and consumers the
unscrupulous and unethical term of rendering a consumers' voucher unredeemable
if, at any time, a merchant reminds, encourages or assists that consumer to make a
claim or seek to redeem a voucher, where such term violates public policy and is
likely to cause harm to consumers by fostering the consumers’ forgetting to make a
claim or failing to comply with al of the termsand conditions for avalid claim.
Misleading merchants to believe that the monies they pay to The Consumers Trust
will be retained by The Consumers Trust for the future benefit of their customers
who redeem their vouchers when, in fact, less than half of the funds paid by the
merchants are retained for that purpose.

The Missouri Merchandising Practices Act specificdly authorizes the Attorney

General to bring an action, seeking injunctions, various other equitableremedies, full restitution and

civil penalties of up to $1,000 per separate violation. § 407.100.

127.

The Act specifically authorizes the Court to appoint areceiver, who may collect and

hold all monies unlawfully obtained, for return to the victims. § 407.105.

128.

TheAct authorizesthe Court to protect fundsand accounts of abusi nesscharged with

violating the Act during the pendency of adjudication to protect against the hiding or removal of

those funds and accounts. § 407.100.
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129. The conduct of all Defendants, as described aove, caused ascertainable 10ss to
consumers, wasunlawful, and warrantsinjunctions, appointment of areceiver, sequestration of funds
and accounts, an award of restitution, an award for the costs of investigation and prosecution, and
civil penalties for each violation. The Attorney General seeks each of these remedies.

RELIEF

WHEREFORE, Plaintiff requests this Court to issue thefollowing orders:

1 An Order of this Court finding that Defendants have violated the provisions of §
407.020.

2. A preliminary and permanent i njunctionissued pursuant to 8 407.100, prohibitingand
enjoining Defendants and their agents, servants, employers, representatives, and other individuals
acting at their direction or on their behalf from violating § 407.020 through the use of any of the
unlawful, unfair and deceptive acts and practices alleged herein.

3. An Order of this Court requiring Defendants to provide full restitution to all
consumers who have been aggrieved by the use of any unlawful, unfair and deceptive acts and
practices alleged heran.

4. An Order of this Court awarding the State a civil penalty from Defendants of One
Thousand Dollars ($1,000.00) per violation of § 407.020 that the Court finds to have occurred.

5. An Order of this Court ordering Defendants to pay to the State an amount of money
equal to ten percent (10%) of the total restitution ordered against said Defendant, or such other
amount as the Court deems fair and equitable.

6. An Order of thisCourt requiring the Defendantstopay all court and investigative and

prosecution costs of this case.
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7. An Order of this Court preserving the funds and accounts of Defendants during the

pendency of litigation for purposes of providing the relief sought by the State.

8. An Order of this Court appointing areceiver pursuant to 8 407.105 RSMo.

9. Such other or additional relief as the Court deems necessary in this action.
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Attorney General
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